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General Software Terms 

MICADO AUTOMATION GmbH 

1 Subject matter 

1.1 Software  

These software conditions apply to legal transactions between companies, namely for the supply of software 

and, accordingly, also for the provision of software services. Software within the meaning of these terms 

and conditions are computer programs distributed or individually developed or adapted for the licensee as 

defined in § 40a copyright law for use on, for operation or control of electrotechnical and/or electronic 

devices and systems, including documents provided for this purpose, in accordance with point 3. 

1.2 The licensee shall have the non-transferable and non-exclusive right to use the software at the agreed 

installation site in compliance with the contractual specification. This right is limited to use only on the 

hardware provided in the case of supplied hardware. For independent software, use is only permitted on 

the hardware defined in the contract according to type, number and installation site. Any use on hardware 

other than defined in the contract and on several workstations requires a separate written and paid agree-

ment. 

1.3 All other rights to the software remain reserved to the licenser. Without his prior written consent, the 

licensee is therefore not entitled, without prejudice to the provisions of § 40d of the copyright law, in 

particular, to reproduce, modify, make available to third parties or to use it on a basis other than the 

contract hardware. 

1.4 Additional services and deliveries, as mentioned in the following, for example, are provided based on 

separate agreements and are invoiced at the currently valid list prices of the licenser:   

a. Work to duplicate, translate or generate the software as well as services in accordance with point 4.4; 

b. analyzing and eliminating of malfunctions caused by improper handling or errors in the operation  

  or use of the software or other circumstances for which licenser is not responsible;   

c.  support with the introduction of the software and training, insofar as the contract does not contain  

  any such provisions;  

d. Software updates 

2 Obligations of the Licensee 

The licensee is responsible for: 

2.1 the transmission of all information necessary for the creation of the software in order to draw up the 

specification sheet before the conclusion of the contract; 

2.2 the use of the software and the results obtained with it; 

2.3 the protection of all rights of the licenser to the software (such as industrial property rights, copyright 

including appropriate copyright notice) and the protection of the licenser's claims to confidentiality of 

business and trade secrets, including by its employees and vicarious agents or third parties. This also 

applies if the software has been modified or connected to other programs. This obligation shall remain 

in force even after the termination of the contract. 
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3 Software Specifications 

3.1 The licenser makes the specifications available for standard software. He is entitled to change the software 

specifications for new versions. 

3.2 For individual software commissioned by the licensee, a specification must be agreed in writing between 

the licenser and the licensee. Software specifications may include, for example, features, documentation 

on special functions, hardware and software requirements, installation requirements, operating condi-

tions, operator manual. 

4 Delivery, transfer of risk and acceptance 

4.1 The licenser shall supply the software to the licensee in machine-readable form. He is entitled to deliver 

the current version at the time of delivery. 

4.2 If no delivery date is agreed, the delivery is scheduled by the licenser according to the applicable delivery 

deadlines and the delivery date is announced to the licensee. 

4.3 The dispatch of software and data carriers are at the expense and risk of the licensee. 

4.4 If software in possession of the licensee is wholly or partially damaged or accidentally deleted, the licenser 

will provide replacements within the scope of availability and reasonableness against settlement of ade-

quate prices for processing, data carriers and shipping. 

4.5 In the event of a formal acceptance is foreseen, the software is available to the licensee for free use during 

a trial period. The trial period begins with the delivery of the software and lasts two weeks, unless otherwise 

agreed. 

4.6 The software is deemed to have been accepted after the end of the test period if:   

a. the licensee confirms compliance with the contractual specifications, or  

b. the licensee does not complain of gross defects in writing during the trial period, or  

c. the licensee uses the software after the end of the trial period. 

4.7 If no acceptance is envisaged, the time of delivery will replace the acceptance with respect to the legal 

consequences referred to in point 5.1 and point 8. 

5 Warranty and responsibility for defects 

5.1 In the case of software, the licenser warrants conformity with the specifications valid at the time of con-

clusion of the contract, provided that the software is used in accordance with the applicable installation 

requirements and is used in accordance with the applicable conditions of use. The warranty covers the 

elimination of errors and faults during the duration of the warranty obligation. Unless otherwise agreed, 

a warranty period of six months from acceptance in accordance with point 4.6 or delivery in accordance 

with point 4.7 applies. Any malfunctions must be reported by the licensee to the licenser immediately and 

in detail. 

5.2 The burden of proof that the defect already existed at the time of hand-over is always borne by the 

licensee. 

5.3 A prerequisite for warranty claims is, in any case, immediate notification of defects, as well as an imme-

diate checking or testing of the software upon delivery. 
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5.4 The elimination of errors, i.e. functionally disturbing deviations from the valid specifications, is carried out 

at the discretion of the licenser by delivery of new software or by corresponding modification of the pro-

gram. 

5.5 The prerequisite for any error correction is that it is a malfunctioning error, that it is reproducible, that the 

licenser receives from the licensee all the documents and information necessary for the error correction 

and that the licenser is granted access to hardware and software during his normal working hours. 

5.6 There is no warranty for software to which the licensee or third parties have made changes without the 

licenser's prior written consent, even if the error occurs in an unmodified part. If it is determined during 

the fault diagnosis that there is no warranty claim or the cause of the fault is not due to the supplied 

software, the licensee shall bear all costs incurred as a result. 

5.7 If the licensee has not concluded a software maintenance contract with the licenser, the licenser will charge 

for any maintenance (e.g. fault diagnosis and elimination, upkeep, etc.) that is not covered by the correc-

tion of defects according to the respectively valid list prices. 

6 Intellectual property rights and copyright 

6.1 The licenser will support the licensee in the defence of all claims based on the fact that the software used 

as per contract infringes an industrial property right or copyright, applicable under Austrian law. The 

licensee will inform the licenser immediately in writing and make a third-party notice in accordance with 

§ 21 of the ZPO (CPO), in the event of a legal dispute, if such claims are made against him. 

6.2 If claims arising from the infringement of industrial property rights are asserted, insofar as the licenser is 

responsible for, the licenser may, at his own expense, modify the software, exchange it or obtain a right 

of use. If this is not possible with reasonable effort, the licensee shall immediately return the original and 

all copies of the software, including documents provided, at the request of the licenser. 

6.3 This is a final agreement on all claims of the licensee with respect to the infringement of industrial property 

rights and copyright, to the exclusion of any further obligation of the licenser. 

7 Liability 

7.1 The licenser is liable for damages, only in case of intent or gross negligence, within the scope of the 

statutory provisions. The licenser's total liability in cases of gross negligence is limited to the net order 

value or to EUR 250,000, whichever is lower. For each claim, licenser's liability is limited to 25% of the 

net order value or EUR 125,000, whichever is lower.  

7.2 Liability for slight negligence and compensation for consequential damages, pure financial damage, in-

direct damages, loss of production, financing costs, costs for replacement energy, loss of energy, data or 

information, loss of profit, unrealized savings, interest losses and damages third-party claims against the 

licensee are excluded. 

7.3 Failure to comply with any installation, implementation and use (as contained in operation manuals, for 

example) or official approval conditions, excludes any compensation of damages. 

7.4 If contractual penalties are agreed, further claims are excluded from the respective title. 

7.5 The provisions of point 7 shall apply to all claims of the licensee against the licenser, regardless of the 

legal reason and title, and shall also apply to all employees, subcontractors and sub-suppliers of the 

licenser. 
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8 Settlement and payment terms 

8.1 If a one-time usage fee is agreed - this can be incurred instead of or in addition to current usage fees - 

this is due, in the absence of any other agreement, as follows: 

8.2 30% of the total price at the time of conclusion of the contract, 40% on delivery and 30% of the price of 

each software service separately reported in the offer, after their acceptance in accordance with point 4. 

8.3 If a current usage fee is agreed, the settlement, in the absence of other agreement, takes place annually 

in advance. Unless otherwise agreed, the usage fee is subject to a price adjustment equal to the percent-

age increase in the collectively agreed minimum wage of an employee of the use group IV of the collective 

agreement for companies in the metal industry. The key date for the calculation of the price adjustment 

is the date of the licenser's initial price offer. The usage is to be paid from the date of acceptance in 

accordance with point 4. 

8.4 In the event of the opening of insolvency proceedings relating to the licensee's assets or the rejection of 

an application for opening due to lack of assets, deliveries shall only be made against prepayment. 

9 Taxes and fees 

9.1 All agreed prices and charges do not include VAT; this will be invoiced separately. If fees, taxes or other 

charges are due in connection with the transfer of the contractual subject, the licensee shall bear these.

  

10 Return and destruction of the software 

10.1 Upon termination of the right of use, the licensee is obliged, by choice of the licenser, to return the entire 

software, including any documents provided, to the licenser or demonstrably destroy it.  

This also applies software that has been modified or linked to other programs. 

11 Duration and termination 

11.1 The duration of the right of use depends on the contract. In any case, the right of use ends   

a. at the end of the agreed period of use;  

b. with the end of use on the contractual hardware, without this having any effect on the usage fee to  

  be paid in accordance with the contract;   

c. by termination after the expiry of any agreed minimum service life and - in the absence of any other  

  agreement – with a three-month notice period at the end of the settlement period;   

d. by early dissolution in case of serious breaches of contract, if the contractual condition is not  

  restored within a reasonable grace period set in writing;   

e. by early termination in the event of the opening of insolvency proceedings against the assets of the  

  licensee or, in the case of rejection of a request for insolvency proceedings due to insufficient assets. 

 This dissolution will take effect immediately with the declaration that the company will not be contin- 

  ued. In case of the continuation of the company, the dissolution will not take effect until 6 months  

  after the opening of insolvency proceedings. If the dissolution is essential to avoid serious economic  

  disadvantages for the licenser, it shall take place with immediate effect.  
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12 Other provisions 

12.1 If the licensee exceeds the contractual rights granted to him or violates his obligations under points 2.4 

and 10 of these terms, the licenser shall be entitled to demand a contractual penalty, up to the amount 

of the tenfold annual usage fee or in the case of a one-time usage fee up to five times the one-time fee. 

Any further claims for damages remain unaffected. 

12.2 The licenser is not responsible if he is unable to provide services due to circumstances for which he is not 

responsible. If these changed circumstances lead to unreasonable efforts for the licenser, the licenser is 

entitled to demand compensation from the licensee. 

12.3 If parts of these terms and conditions are or become ineffective, the effectiveness of the remaining provi-

sions thereby will not be affected. The ineffective provisions shall be replaced by an effective provision 

that comes closest to the sense and economic purpose of this agreement. 

12.4 Additional agreements and changes to these terms and conditions must be made in writing in order to 

be valid. 

13 Severability clause 

13.1 Should individual parts of these General Terms and Conditions be ineffective, this shall not affect the 

validity of the remaining parts. 

13.2 The partners are already obliged to negotiate a substitute regulation - based on honest and fair con-

tracting partners – that approximates the economic result as closely as possible, considering the industry 

standard of the ineffective clause. 

14 Jurisdiction 

14.1 The competent court at the licenser's headquarters (Lienz) shall have exclusive jurisdiction to resolve all 

disputes arising from the contract, including those relating to its existence or non-existence. The contract 

is subject to Austrian law excluding the UN sales law. 

15 General Terms and Conditions 

15.1 Unless otherwise agreed in the foregoing, our current General Terms and Conditions shall apply to the 

contractual relationship. 


